
In the 

for the

Plaintiff-Appellee, 

Defendant-Appellant. 

On Appeal from the United States District Court for the Central District of California, 
Case No. 2:18-cv-00803-MWF-JEM Honorable Michael W. Fitzgerald 

AMICUS CURIAE

     COUNSEL OF RECORD

Counsel for Amicus Curiae, 
American College of Tax Counsel 

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 1 of 29



Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 2 of 29



Barber v. Thomas

BFP v. Resolution Trust Corp

Bradley v. United States

Fortney v. United States

Jarnagin v. United States

Joffe v. Google

Johnson v. United States

Leslie Salt Co. v. United States

Marinello v. United States

Mohamed v. Commissioner

Moore v. United States

North Carolina Department of Revenue v. Kimberley Rice Kaestner 
1992 Family Trust

Ratzlaf v. United States

Republic of Sudan v. Harrison

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 3 of 29



United States v. Gardner

United States v. Horne

United States v. Horowitz

United States v. Ott

United States v. Shinday

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 4 of 29



A Report to Congress in Accordance with § 361(b) of the Uniting and 
Strengthening America by Providing Appropriate Tools Required to 
Intercept and Obstruct Terrorism Act of 2001 (USA Patriot Act)

IRS FBAR Reference Guide

The Supreme Court’s Federal Tax Jurisprudence,

Description of the Chairman’s Mark of the 
“Taxpayer Protection Act of 2016”

The Non-Willful FBAR Per-Account/Per-Form 
Issue Deserves Closer Scrutiny

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 5 of 29



Offshore Income and Filing Information for Taxpayers with Offshore  
Accounts

passim

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 6 of 29



AMICUS CURIAE 

amicus curiae

amicus curiae

amicus curiae

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 7 of 29



North 

Carolina Department of Revenue v. Kimberley Rice Kaestner 1992 Family Trust

Marinello v. United States

amicus 

amicus 

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 8 of 29



See also United States v. Gardner

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 9 of 29



et seq

See

See

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 10 of 29



file reports file reports

a reporting 
form
form

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 11 of 29



non-willful

Except as provided in subparagraph (C)
the amount of any civil penalty imposed 

under subparagraph (A) shall not exceed $10,000

willful

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 12 of 29



determined under subparagraph 
(D

this subparagraph

an account the account 

the account 

Delinquent FBAR Filing Procedures

See post See 

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 13 of 29



See

Instructions

Jarnagin v. United States United States v. Ott
see also Moore v. United States

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 14 of 29



Fortney v. United States

See also Republic of Sudan v. Harrison

BFP v. Resolution Trust Corp

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 15 of 29



see

non-willful

willful

see also 

The Non-Willful FBAR Per-Account/Per-Form Issue Deserves Closer Scrutiny

See 

United States v. Shinday

Moore v. United States

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 16 of 29



Offshore Income and Filing 

Information for Taxpayers with Offshore Accounts

if the failure to file

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 17 of 29



See ante

Where the failure to file an FBAR

A Report to Congress in Accordance with § 361(b) of the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (USA Patriot Act)

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 18 of 29



Barber v. 

Thomas

Ratzlaf v. United States

Mohamed v. Commissioner

or 

imposing a penalty Id.

Id

Leslie 

Salt Co. v. United States see also Joffe v. 

Google

Johnson v. United States

authorizing fines . . . that are enforced through civil rather 

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 19 of 29



than criminal process

A] law imposing a monetary exaction as a punishment for 
noncompliance with a regulatory mandate is penal.

Id see also The Supreme 

Court’s Federal Tax Jurisprudence,

“somewhat unclear

Id

Bradley v. United States

Id.

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 20 of 29



willfully

lower

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 21 of 29



willful

See 

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 22 of 29



an FBAR

per violation

violation an FBAR

Id.

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 23 of 29



Financial Crimes Enforcement Network; 

Amendments to the Bank Secrecy Act Regulations � Reports of Foreign Financial 

Accounts

fails to properly file

properly

IRS FBAR Reference Guide

each negligent violation

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 24 of 29



the violation

 in most cases

United 
States v. Horne United States v. Horowitz

Horne Horowitz

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 25 of 29



Willful an FBAR

the violation negligent 
failure to file each negligent 
violation

Description of the Chairman’s Mark of the 
“Taxpayer Protection Act of 2016”

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 26 of 29



Counsel of Record 

Amicus Curiae

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 27 of 29



UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 8. Certificate of Compliance for Briefs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form08instructions.pdf

9th Cir. Case Number(s)

I am the attorney or self-represented party. 

This brief contains words, excluding the items exempted 

by Fed. R. App. P. 32(f). The brief’s type size and typeface comply with Fed. R. 

App. P. 32(a)(5) and (6). 

I certify that this brief (select only one):

complies with the word limit of Cir. R. 32-1.
is a cross-appeal brief and complies with the word limit of Cir. R. 28.1-1.

is an amicus brief and complies with the word limit of Fed. R. App. P.   
29(a)(5), Cir. R. 29-2(c)(2), or Cir. R. 29-2(c)(3).

is for a death penalty case and complies with the word limit of Cir. R. 32-4.

complies with the longer length limit permitted by Cir. R. 32-2(b) because 
(select only one):

complies with the length limit designated by court order dated                           .

is accompanied by a motion to file a longer brief pursuant to Cir. R. 32-2(a).

it is a joint brief submitted by separately represented parties; 
a party or parties are filing a single brief in response to multiple briefs; or
a party or parties are filing a single brief in response to a longer joint brief.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 8 Rev. 12/01/2018

   19-55585

       4,990

   /s/ Caroline D. Ciraolo    November 15, 2019

22

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 28 of 29



Counsel of Record 

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 29 of 29


